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Introduction

The Podiatrists Board of NZ (the Board) is the statutory authority established under
the Health Practitioners Competence Assurance Act 2003 (HPCAA) responsible for
the registration and regulation of podiatry profession in NZ!. The principal purpose
of the HPCAA is to protect the health and safety of members of the public by
providing mechanisms to ensure that health practitioners are competent and fit to
practise their professions.

This document provides an explanation of the processes applied by the Registrar
to manage complaints received under the provisions of the HPCAA and other
applicable legislation.

. Complaint Categories

The Registrar receives complaints on behalf of the Board. The Complaint Process
Chart categorises complaints received into five groups as follows:

1. Practitioner complaint affecting a health consumer;
Practitioner complaint as to conduct/competence/fitness;
Complaint regarding an unregistered person;

Complaint as to Board processes;
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Complaint as to decision of a delegate under schedule 3, clause 17;

Please see below a detailed explanation of the process flow in each of the above
mentioned categories, with specific reference to the HPCAA.

Complaint processes
1. Practitioner complaint affecting a health consumer

View process chart

View section 64

a. If any person wishes to make a complaint about a podiatrist, he or she may
give notice of the complaint to the Office of the Health and Disability
Commissioner (HDC), or the Registrar of the Board.

b. Whenever the Board receives a complaint alleging that the practice or conduct
of a practitioner has affected a health consumer, it must promptly forward the
complaint to the HDC (section 64). The Registrar has delegated authority to
refer complaints regarding podiatrists to the HDC.

! Those registered in any of the following scopes of practise with the Podiatrists Board of NZ:
Podiatrist/Podiatric Surgeon/Podiatric Radiographic Imager/Visiting Podiatrist Educator-Presenter. Referred
to in this document collectively as “Podiatrist”.


http://www.legislation.govt.nz/act/public/2003/0048/latest/DLM203312.html?search=ta_act_H_ac%40ainf%40anif_an%40bn%40rn_25_a&p=2#DLM203874
http://www.legislation.govt.nz/act/public/2003/0048/latest/DLM203867.html?search=ta_act_H_ac%40ainf%40anif_an%40bn%40rn_25_a&p=2
http://www.legislation.govt.nz/act/public/2003/0048/latest/DLM203867.html?search=ta_act_H_ac%40ainf%40anif_an%40bn%40rn_25_a&p=2
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c. A health consumer includes any person on or in respect of whom any health
care procedure is carried out.

d. When the Registrar has notified the HDC of a complaint, or the HDC has
notified the Board of an investigation under the Health and Disability
Commissioner Act 1994 the Board/Registrar may not take any action under
Part 4 of the HPCAA (other than interim suspension under section 69) until
the Board/Registrar receives a notification from the HDC under section 70.

e. Upon receipt of a notification under section 70, the Registrar pursuant to
delegation, will undertake a preliminary assessment of the issues raised in the
complaint, and may seek a response to matters raised in the complaint from
the practitioner. Any preliminary assessment may involve reference to the
Registration Requirements: Australia and New Zealand Podiatry Competency
Standards, Code of Practice, Ethical Codes and Standards of Conduct and the
provisions of the HPCAA.

f.  The Registrar is to write to the complainant and practitioner and advise of the
Registrar’s decision made pursuant to section 65(1) of the HPCAA. Action
taken by the Registrar may include sending an educative letter to the
practitioner, or suggesting a meeting take place between the practitioner and
the complainant to resolve concerns. If minor concerns arise, these may be
addressed by voluntary agreement, or by referral to another agency such as
the Accident Compensation Corporation or the Privacy Commissioner. If the
appropriate action to be taken is outside of the current delegations, the
Registrar will determine to refer the matter to the Board to decide next steps.

g. Options available to the Board include but are not limited to: section 36 to
refer the practitioner to a competence review, section 68 to refer the matter
to a Professional Conduct Committee (PCC) for investigation, section 69 to
propose to suspend the practitioner’s practising certificate, or to impose one
or more conditions on their scope of practice in the interim pending
prosecution or investigation. Options available and appropriate will depend on
the circumstances of each case.

2. Practitioner complaint as to conduct, competence, fitness to practise

The Registrar may receive a complaint directly from a practitioner or other
person, or the Registrar may receive a complaint via referral from HDC as
outlined above at point 1(e).

View process chart

2.1 Competence:

Registration Requirements: Australia and New Zealand Podiatry Competency
Standards

Code of Practice

View section 36;



http://www.legislation.govt.nz/act/public/1994/0088/latest/DLM333584.html
http://www.legislation.govt.nz/act/public/1994/0088/latest/DLM333584.html
http://www.legislation.govt.nz/act/public/2003/0048/latest/DLM203874.html
http://www.legislation.govt.nz/act/public/2003/0048/latest/DLM203875.html?search=ta_act_H_ac%40ainf%40anif_an%40bn%40rn_25_a&p=2
http://www.podiatristsboard.org.nz/includes/download.aspx?ID=115089
http://www.podiatristsboard.org.nz/includes/download.aspx?ID=115089
http://www.podiatristsboard.org.nz/includes/download.aspx?ID=118175
http://www.podiatristsboard.org.nz/includes/download.aspx?ID=139794
http://www.legislation.govt.nz/act/public/2003/0048/latest/DLM203869.html?search=ta_act_H_ac%40ainf%40anif_an%40bn%40rn_25_a&p=2
http://www.legislation.govt.nz/act/public/2003/0048/latest/DLM203816.html?search=ta_act_H_ac%40ainf%40anif_an%40bn%40rn_25_a&p=2
http://www.legislation.govt.nz/act/public/2003/0048/latest/DLM203873.html?search=ta_act_H_ac%40ainf%40anif_an%40bn%40rn_25_a&p=2
http://www.legislation.govt.nz/act/public/2003/0048/latest/DLM203874.html?search=ta_act_H_ac%40ainf%40anif_an%40bn%40rn_25_a&p=2
http://www.podiatristsboard.org.nz/includes/download.aspx?ID=115089
http://www.podiatristsboard.org.nz/includes/download.aspx?ID=115089
http://www.podiatristsboard.org.nz/includes/download.aspx?ID=118175
http://www.legislation.govt.nz/act/public/2003/0048/latest/DLM203816.html?search=ta_act_H_ac%40ainf%40anif_an%40bn%40rn_25_a&p=2
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Please note this category deals with issues arising from a complaint, not a
competence notification under s34.

The Registrar may first determine to make enquiries into the competence of
the practitioner, and undertake a preliminary assessment of the issues raised
in the complaint, and may seek a response to matters raised in the complaint
from the practitioner.

The Registrar may request that the practitioner enter into a voluntary
agreement with the Registrar prior to the Board making any decision under
section 36. In all circumstances, the use of a voluntary agreement with the
practitioner will be considered only where:

e The Registrar does not consider that the practitioner poses a risk of harm
to the public;

e The Registrar/Board is considering formal action under the HPCAA and
determines a voluntary agreement is appropriate as an interim measure.

e A voluntary agreement will provide ongoing reports and mitigate risk

The Board has the discretion to determine to review the competence of a
podiatrist who holds a current practising certificate, at any time whether or
not there is reason to believe that the practitioner’'s competence may be
deficient (section 36(4)).

Having received a complaint which gives rise to concerns as to a practitioner’s
competence, it is prudent for the Registrar/Board to consider the following:

¢ What, if any, further inquiries are required?
e Should a competence review be ordered under section 367
e Is notification under section 35 required?

e Should the Board order interim conditions or interim suspension under
section 397

2.2 Conduct:

Code of Practice

Ethical Codes and Standards of Conduct

View section 69;

Similar to category 2.1 above, following receipt of a complaint under this
category, the Registrar may determine to make enquiries and undertake a
preliminary assessment of the issues raised in the complaint. This may involve
seeking a response to matters raised in the complaint from the practitioner.

Where the complaint raises minor conduct issues which are not considered to
pose a risk of harm to the public, the Registrar may consider requesting that
the practitioner enter into a voluntary agreement, and/or whether issues can
be addressed by way of educative letter. If the complaint raises serious


http://www.legislation.govt.nz/act/public/2003/0048/latest/DLM203816.html
http://www.legislation.govt.nz/act/public/2003/0048/latest/DLM203816.html
http://www.legislation.govt.nz/act/public/2003/0048/latest/DLM203815.html
http://www.legislation.govt.nz/act/public/2003/0048/latest/DLM203819.html
http://www.podiatristsboard.org.nz/includes/download.aspx?ID=118175
http://www.podiatristsboard.org.nz/includes/download.aspx?ID=139794
http://www.legislation.govt.nz/act/public/2003/0048/latest/DLM203874.html?search=ta_act_H_ac%40ainf%40anif_an%40bn%40rn_25_a&p=2
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conduct issues, the Registrar will immediately refer the matter to the Board
for consideration.

The HPCAA provides for the Board to appoint a PCC in circumstances such as
to investigate complaints referred by the HDC; and other information the
Registrar/Board has that raises one or more questions "about the
appropriateness of the conduct or the safety of the practice of a health
practitioner ".section 68

Referral of a complaint to a PCC is discretionary not mandatory under the
HPCAA, however if the full Board decides to refer a complaint to a PCC it must
do so as soon as practicable after it makes that decision section 68(1).

Under section 69 the Board may determine to propose to suspend the
practitioner’s practising certificate or to impose one or more conditions on
their scope of practice in the interim pending prosecution or investigation.

Section 100(1) lists the grounds on which a health practitioner may be
disciplined by the Health Practitioners Disciplinary Tribunal.

2.3 Fitness:

View section 49;

Please note this category deals with issues arising from a complaint, not a
fitness notification under s45.

Similar to category 2.1, and 2.2 above, following receipt of a complaint under
this category, the Registrar may determine to make enquiries and undertake
a preliminary assessment of the issues raised in the complaint. This may
involve seeking a response to matters raised in the complaint from the
practitioner.

Where a practitioner declares that they are affected by a health condition, and
the Registrar considers this factor does not give rise to a risk of harm to the
public or that the practitioner is prevented from performing the functions
required for practice of podiatry, the Registrar may consider requesting that
the practitioner enter into a voluntary agreement.

In terms of health declarations, voluntary agreements are used to provide
supports to a practitioner who may be returning to work following an injury of
period of ill health. A voluntary agreement in this circumstance also fulfills the
function of enabling the Registrar to monitor the practitioner’s return to work
in terms of their health to ensure all required supports are in place to be
satisfied of public safety.

If the complaint raises serious health issues, and the Registrar considers that
the practitioner may be prevented from performing the functions required for
practice, the Registrar will refer the matter to the Board for consideration.

Where the Board considers that a practitioner "may be unable to perform the
functions required for the practise of his or her profession because of some
mental or physical condition" the Board can require a practitioner to submit


http://www.legislation.govt.nz/act/public/2003/0048/latest/DLM203873.html
http://www.legislation.govt.nz/act/public/2003/0048/latest/DLM203873.html
http://www.legislation.govt.nz/act/public/2003/0048/latest/DLM203874.html?search=ta_act_H_ac%40ainf%40anif_an%40bn%40rn_25_a&p=2
http://www.legislation.govt.nz/act/public/2003/0048/latest/DLM203830.html?search=ta_act_H_ac%40ainf%40anif_an%40bn%40rn_25_a&p=2

Podiatrists Board

of New Zealand

him or herself for an examination or testing by a medical practitioner at the
expense of the Board section 49.

Under section 48 the Board may order interim suspension of a practitioner's
practising certificate or include conditions in the practitioner's scope of
practice. An interim suspension or conditions imposed under section 48 can
only apply for up to 20 working days, but the Board may extend this period
for a further 20 working days under subsection (3) if a further period is
necessary for any examination or testing required under section 49.

. Complaint regarding an unregistered person (Statutory Offence)

View process chart

View section 7;

The Registrar receives complaints alleging that an unregistered person is
“holding themselves out” as a NZ registered podiatrist.

It is a statutory offence under section 7 for an an unqualified person to claim
to be, or do anything calculated to suggest that they are a health practitioner;
and any person who does not hold a current practising certificate cannot claim
to be practising a profession as a health practitioner of a particular kind.

The Ministry of Health is responsible for investigating and prosecuting
potential breaches of section 7 of the HPCAA.

The Registrar is to undertake a preliminary investigation into the matter, in
order to determine whether a prima facie case exists that a person has
committed a statutory offence. In the event that the Registrar believes section
7 may have been breached, the Registrar is then to determine to refer the
matter to the Ministry of Health.

Please note other statutory offences include section 33; sections 44(1) and
(3); and 59; section 77; section 78; section 95; section 98; section 172;
schedule 1, clause 12; schedule 1, clause 13.

. Complaint as to processes

View process chart

View clauses 1 - 22:

The Registrar receives complaints as to processes undertaken by the Registrar
or Board in the course of making a decision under the HPCAA. Clear legal
authority must exist for a decision that adversely affects a person’s interests.
The Registrar and Board must ensure compliance with the general
administrative provisions and process requirements set out in schedule 3 of
the HPCAA.

Upon receipt of such a complaint, the Registrar is to investigate the matter
with a view to assessing whether principles of good decision making have been
exercised.


http://www.legislation.govt.nz/act/public/2003/0048/latest/DLM203830.html
http://www.legislation.govt.nz/act/public/2003/0048/latest/DLM203829.html
http://www.legislation.govt.nz/act/public/2003/0048/latest/DLM203380.html?search=ta_act_H_ac%40ainf%40anif_an%40bn%40rn_25_a&p=2
http://www.legislation.govt.nz/act/public/2003/0048/latest/DLM203380.html
http://www.legislation.govt.nz/act/public/2003/0048/latest/DLM203810.html
http://www.legislation.govt.nz/act/public/2003/0048/latest/DLM203824.html
http://www.legislation.govt.nz/act/public/2003/0048/latest/DLM203824.html
http://www.legislation.govt.nz/act/public/2003/0048/latest/DLM203860.html
http://www.legislation.govt.nz/act/public/2003/0048/latest/DLM203883.html
http://www.legislation.govt.nz/act/public/2003/0048/latest/DLM203884.html
http://www.legislation.govt.nz/act/public/2003/0048/latest/DLM204304.html
http://www.legislation.govt.nz/act/public/2003/0048/latest/DLM204307.html
http://www.legislation.govt.nz/act/public/2003/0048/latest/DLM205005.html
http://www.legislation.govt.nz/act/public/2003/0048/latest/DLM205223.html
http://www.legislation.govt.nz/act/public/2003/0048/latest/DLM205224.html
http://www.legislation.govt.nz/act/public/2003/0048/latest/DLM205230.html?search=ta_act_H_ac%40ainf%40anif_an%40bn%40rn_25_a&p=2
http://www.legislation.govt.nz/act/public/2003/0048/latest/DLM205230.html?search=ta_act_H_ac%40ainf%40anif_an%40bn%40rn_25_a&p=2
http://www.legislation.govt.nz/act/public/2003/0048/latest/DLM205230.html
http://www.legislation.govt.nz/act/public/2003/0048/latest/DLM205230.html
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c. Principles of good decision making include the requirement that the
Board/Registrar act within the statutory powers set out in the HPCAA; identify
and understand the specific task or decision the Board/Registrar is authorised
or required to make under the HPCAA; take into account and follow any criteria
and/or procedures required by the HPCAA; observe the principles of
administrative decision-making, including those relating to timeliness,
delegation as well as specific procedural fairness requirements in terms of
natural justice.

d. The Court has confirmed that the two overriding controls on the exercise of a
Board’s powers are:

e That the exercise of the power must relate to the public health and
safety; and

e Any action taken must not be unreasonable.?

e. "The decision to exercise or not to exercise the discretion must be lawful and
reasonable in the circumstances, following proper consideration of all relevant
matters and the particular circumstances of the case. In making the decision,
the decision-maker, after ascertaining the material or relevant facts, should
correctly apply the relevant law to the facts and then reasonably exercise their
discretion”.

f. Discretionary powers may also be abused if a decision-maker adopts a fixed
rule or policy; acts for an improper purpose; fails to take into account all
relevant considerations; takes into account irrelevant considerations.

g. A decision made by the Board or Registrar exercising powers under the HPCAA
may be challenged by judicial review in the High Court. The grounds for judicial
review are illegality, unfairness and unreasonableness.

h. The Registrar may resolve the matter by way of a letter to the practitioner
providing an outline of processes used by the Board/Registrar. The Registrar
to consider inviting the practitioner to a meeting to discuss any outstanding
concerns, and to follow up with a written record of the meeting to the
practitioner.

i. The Registrar to refer unresolved complaints as to process to the Board as
required, and where requested by the complainant.

5. Complaint as to decision of a delegate under schedule 3, clause 17

View process chart

View clause 18;

a. The Board may by written notice, delegate any of its functions, duties, or
powers (other than any power under section 69 or section 71) to a committee
appointed under clause 16 or to it's Registrar.

2 Wislang v Medical Council of New Zealand.


http://www.legislation.govt.nz/act/public/2003/0048/latest/DLM205256.html?search=ta_act_H_ac%40ainf%40anif_an%40bn%40rn_25_a&p=2
http://www.legislation.govt.nz/act/public/2003/0048/latest/link.aspx?search=ta_act_H_ac%40ainf%40anif_an%40bn%40rn_25_a&p=2&id=DLM203874
http://www.legislation.govt.nz/act/public/2003/0048/latest/link.aspx?search=ta_act_H_ac%40ainf%40anif_an%40bn%40rn_25_a&p=2&id=DLM203877
http://www.legislation.govt.nz/act/public/2003/0048/latest/link.aspx?search=ta_act_H_ac%40ainf%40anif_an%40bn%40rn_25_a&p=2&id=DLM205254
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b. The Registrar may receive a complaint from a person who is adversely affected
by a decision made by the Registrar or other committee of the Board with
delegated authority. In this circumstance, the complaint would be referred to
the Board.

c. A person who is adversely affected by a decision made by a person under a
delegation given under clause 17 may, within 20 working days after the
communication of the decision to the person, by application in writing, request
the Board to review the delegate's decision.

d. The Board must, as soon as practicable, review the delegate's decision, and
must either confirm or revoke that decision.

e. This option of review is only available if the person has not brought an appeal
in the District Court against the decision. (The Board’s use of its powers under
the HPCAA may be subject to an appeal against the Board's decisions. The
right of appeal is limited to the matters set out in section 106).

f. Complaints relating to a decision of the Board are referred to the Board for
consideration. (A decision by the Board may be challenged by judicial review
in the High Court).

Back to top


http://www.legislation.govt.nz/act/public/2003/0048/latest/link.aspx?search=ta_act_H_ac%40ainf%40anif_an%40bn%40rn_25_a&p=2&id=DLM205255
http://www.legislation.govt.nz/act/public/2003/0048/latest/DLM204319.html

Practitioner Complaint
affecting a health consumer

s64 HPCAA

Registrar to determine to
refer to HDC pursuant to
delegation;

s70 - no action to be taken,
other than under Part 3 if
required, await referral
from HDC;

Registrar to undertake
preliminary assessment;
request response to
complaint if not already
provided;

Write to practitioner to
advise of Registrar's
decision under s65(1);

OR Registrar determine to
refer to Full Board to
determine next steps

outside of delegation, eg.

$36;68;69.

Complaint Process Chart

Outline of process for considering complaints

Practitioner Complaint
Conduct/Competence/Fitness

$65;36;69;49 HPCAA

Registrar to make
enquiries, including
seeking response to

complaint;

Can minor competence
and/or conduct concerns be
managed informally
through internal processes
such as a VA;

OR Registrar refer to Full
Board to consider next
steps:

Conduct: s69 interim
suspension or conditions;
PCC s68;

Competence: s34
notification provisions
triggered; CRC s36; 39

interim orders?

Fitness: s48 interim
orders?; s49.

Complaint regarding an
unregistered Person

s7;9 HPCAA

Registrar to investigate to
determine whether
prima facie, person has
committed a statutory
offence under s7;9; a
response to complaint to
be sought.

Registrar to determine

whether to refer matter to

the Ministry of Health to
investigate/prosecute.

Complaint as to processes
Sch3, clauses 1 -22

Registrar to investigate
matter;

Registrar to assess whether
principles of good decision
making have been
exercised;

Process concerns addressed
by way of letter; practitioner
provided with an outline of
process to date;

Consider meeting in person
to further discuss concerns;

Registrar to provide
written confirmation of
discussion at meeting if

applicable.

Registrar to refer to Full
Board as required.

Complaint as to decision of a
delegate under sch 3, s17.

Sch3, clause 18

If no appeal has been filed in
the DCt under s106;
schedule 3, clause 18

applies;

Schedule 3, clause 18
allows for full Board to
review decision within 20
working days upon written
application;

Full Board to determine to
either confirm or revoke
decision of delegate;

* Complaints related to a
decision of the full Board.
are referred to the full
Board for consideration.




